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India’s digital 
consumer base is 
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largest in the 

world



110,00,00,000

Size of India’s digital economy
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Digital Disruption induced by COVID pandemic

● Search engine- Premium web service

● Social media - Ads

● Online news and events

● Live streaming

● Watching movies, TV Shows and videos

● Accessing online utilities, ride hailing and food delivery

● Listening and downloading Music

● Education and study related activities

● Gaming 

● Finance and trading

● Mobile App, in-App purchases 

Type of Digital Content people pay for 



MAJOR MARKET SEGMENTS

● Business to business (B2B) 

● Business to consumer(B2C) 

● Consumer to consumer(C2C) 

● Consumer to business(C2B)



ELEMENTS OF E-COMMERCE TRANSACTION
In an e-commerce transaction, all the traditional elements of 
commerce exist though with some differences. The following 
elements are ordinarily present in an e-commerce transaction: 
✓ A product or service; 

✓ a place, namely, a website, that displays the products/services 
and where a business transaction takes place; 

✓ way for the people to visit the place ( Web browser); 

✓ a way to accept orders, e.g., an on-line form; 

✓ a way to accept consideration for the transaction – e.g., through 
electronic mode of payment.



REVENUE RECOGNITION

The main sources of revenue of e-commerce 
companies presently include: 

➢ Merchandising activities; 
➢ Membership and subscription; 
➢ Advertising services; and 
➢ Other services like web-hosting, content 

selling, etc.
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Domestic & 
International Tax 
Rules 



Taxation of Non-residents 

● Basis for allocation of taxing rights:

○ Origin of income/ wealth (source)

○ Situs of Income/wealth

○ Enforcement of rights to wealth or income; 
and

○ Place of residence or domicile of the 
person entitled to wealth or income. 



Section 5 – scope of Total income 

Income which Resident Resident, 

not 

Ordinarily 

Resident 

(RNOR)

Non 

Resident 

(NR)

Accrues or arises in India

Is deemed to accrue or arise in 

India

Does not Accrue or Arise in India

but received/deemed received

Does not Accrue or Arise in India 

and not received /deemed 

received 

Income is classified as:

• Income accrue or arise or deemed to accrue or arise in India 

• Income received or is deemed to be received in India

RNOR* 

Whether 

derived from 

a business 

controlled in 

or a 

profession 

setup in India



S.9 Income deemed to accrue or arise in India

 Income arising, directly or indirectly, through or from a 
business connection in India, which is reasonably 
attributable to operations carried out by foreign company 
in India. 

 Concept of “BUSINESS CONNECTION” in India is wider 
than the PE threshold in DTCs.

 Includes Dependent Agents (who has authority to 
secure contracts; maintain stock; or secures orders) 

 Royalty- whether or not the location of such right, 
property or information is in India

 Fees for Tech Services – whether or not the NR has a 
residence or place of business or business connection in 
India; or the services are rendered in India. 



Double Taxation Avoidance Agreements 

❖ On the source of income, physical nexus between 
business income and the place of activity is given 
prime importance (PE threshold). 

❖ Fixed place of business mandatory to tax at 
source 

❖ Best suited for brick and mortar businesses. 
❖ Solely focussed on supply side factors for wealth 

creation

❖ Completely ignored demand side factors 



Permanent Establishment

● Threshold on the level 
of economic presence

● Profits attributable to 
PE is taxed

Both OECD and UN models 
are similar

● Is economic presence 
necessary to conduct 
substantial business 
activity in digital era?

● Does a fixed place of 
business in source 
country essential? 
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TAX CHALLENGES 
OF DIGITAL 
ECONOMY



Digital Economy
● Characterisation of digital economy:

○ Cross-jurisdictional scale without mass; 

○ Mobility -Unparalleled reliance on intangibles (digital and 
telecommunication networks);

○ Massive use of data (esp. personal data) and user participation;

○ Network effects; 

○ User generated content; and 

○ Widespread adoption of multi-sided business models capturing 
value from externalities generated by free products

■ E-commerce, online advertising, cloud computing, IOT, 
robotics



Tax challenges
○ Less or Zero Nexus;
○ Valuation of data and user contribution; and 
○ Characterisation of income (business profits/FTS/ 

Royalty?)
Difficulty in determining the jurisdiction in which value 
creation occurs (no physical presence required)
Provision of free services financed via Big Data raises 
thornier issues for accounting and tax 

Impossible to ring fence the digital economy as it has 
become mainstream. 



Tax challenges

○ Digital companies pay very low worldwide 
effective tax rate

○ Business restructuring – significant presence 
in low tax jurisdictions – BEPS

○ Value creation through remote activities but 
closely tied to the market and consumers.

○ Currently international taxation and transfer 
pricing rules do not give any importance or 
weightage to new business models – are they 
“fit-to-purpose”?



Sharing and Gig economy
● Free market system

● Temporary positions – independent workers 

● Short-term commitments

❖ Rapid rise of online platforms 

❖ Paradigm shift in Consumer-Consumer 
transactions as well as B-C and B-B transactions

❖ Size – AirBnB is worth more than Hilton, Marriott 
and Intercontinental combined – same applies for 
Uber, Spotify….



❖Short-term accommodation; 

❖transportation (taxi services, ride sharing, 

parking spaces); 

❖peer-to-peer e-commerce; 

❖on-demand household services (home-

lunch, delivery) and on-demand 

professional services; and 

❖peer-to-peer lending and crowd-funding

Sharing and Gig economy - examples



Sharing and Gig economy – Tax challenges

● Issues:

○ effective taxation of platform sellers

○ No physical presence in each market 

○ Identification of buyers/sellers of 
goods or services between individuals 
including self-employed
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TAXING DIGITAL

- Global
Initiatives 



BEPS and Taxation of digital economy

● Tax challenges of the digital economy were 
one of the main focus of the BEPS project of 
the OECD (Action Plan 1)

● Interim report (2015) partially addresses the 
tax challenges facing the digital economy. 

● Several options were evaluated (but not 
recommended), including Unilateral levy in 
the form of Equalisation Levy (EL).



Taxation of digital economy

● India was the first country to introduce EL in 2016, 
through a separate legislation (not being part of 
the existing Income Tax Act, 1961). 

● Other countries introduced similar taxes and 
decided to move ahead with unilateral measures 
to tax the digital economy 

● EU countries under the EU directive, Digital 
Service Tax of UK, Australia, Social Media Tax 
of Uganda, Digital tax of Kenya, etc.



UN sub-committee on Digital Tax
● India is a member of the sub-committee

● UN to adopt an approach independent of similar work 
pursued in other fora

Proposals:
● To issue guidance on

○ Tax treaty issues

○ Domestic law issues; and 

○ VAT issues

● Key question: how to redefine PE, nexus rules or profit 

allocation



Proposals of the UN subcommittee

Conventional FAR analysis of profit attribution to a PE:

The functions performed, taking into account 

■ assets employed or to be employed and

■ the risks assumed, 

by the respective parties to the transactions;

Function of each enterprise of the group (Principal and AEs)

- contribution to the value chain

- assets – tangible and intangible

Fourth component: User Contribution

• generation of content, network effects, depth 

of engagement



UN sub committee - Profit attribution  

● “Virtual” Permanent Establishment or SEP concept

● A new taxing right comparable to Royalty/ FTS                              
– Article 12B

● Withholding tax regime for digital companies 

● Residual profit split approach (non-routine profits)

○ Market, users, locational savings

Simplified mechanical formulary approach  

SEP proposal – profit attribution based on demand side factors such as ability 

to pay, maintenance of markets, infrastructural networks, value creation by 

users, facilitation of economy, law and order, income support, etc.



Article 12 B – UN Model proposal

INCOME FROM AUTOMATED DIGITAL SERVICES

1. Income from automated digital services arising in a 
Contracting State and paid to a resident of the other 
Contracting State may be taxed in that other State. 

2. 2. However, income from automated digital services 
arising in a Contracting State may also be taxed in the 
Contracting State in which it arises but the tax so 
charged shall not exceed ____ percent (the percentage 
is to be established through bilateral negotiations) of the 
gross amount of the income. 



Article 12 B – UN Model (April 2021)

INCOME FROM AUTOMATED DIGITAL SERVICES (contd..)

Qualified profits shall be 30% of gross annual revenue 
from automated digital business segment. 

If PE exists, then Article 7 or 14 may apply

Taxation on gross basis

The following services are considered to be automated 
digital services: - Online advertising services; - Online 
intermediation platform services; - Social media services; 
- Digital content services; - Cloud computing services; -
Sale or other alienation of user data; - Standardised online 
teaching services.



Redefined allocation of taxing rights
● OECD/G20 Inclusive Framework on BEPS with 132 

countries as its members, agreed on a multilateral, 
consensus based solution – “Two pillar” approach

Pillar 1 and Pillar 2

● Both these options (for the first time) recognizes two key 
principles:

○ physical presence to business profits is not 
mandatory for allocation of taxing rights

○ to pay some tax in jurisdictions where consumers or 
users are located (demand side factors); and

○ Digital companies to pay a minimum tax globally



Redefined allocation of taxing rights

● Basic principles:

○ Modify rules of profit allocation and nexus 
based on 

■ user contribution/participation; 

■ marketing intangibles; or 

■ Significant Economic presence

○ Rethinking of traditional nexus concept in
different ways and different extents, but goes
beyond the limitations on taxing rights
determined by physical presence.



Redefined allocation of taxing rights

● Pillar One: expands taxing rights of Market 
Jurisdictions where active and sustained participation 
of a business in those jurisdictions.  

Amount A: a new taxing right

● Scope: MNEs with turnover 20 billion euros and PBT 
above 10% 

● Nexus: allocation to market country if MNE derives at 
least 1 million Euros from that country. A lesser 
threshold for smaller countries with GDP less than 40 
Billion Euros. 

● Quantum: 20-30% of residual profit in excess of 10% 
revenue ( revenue based allocation key)



Pillar One (contd..)

Amount B:  a fixed return for certain baseline marketing and 
distribution activities in line with Arm’s Length Principle. 

-Allocation simplified and streamlined

● Tax Certainty through effective dispute prevention and 
resolution is the key. 

● All Digital Services Taxes to be removed. 

● New international tax rules will align with the above package. 

● To be incorporated in Multilateral Instrument in 2022 and will 
come into effect in 2023. 

● Mechanism: Profit attribution based on a 3-tier mechanism 
and three types of taxable profit will be arrived at. 



Profit attribution

User participation Marketing Intangible SEP

Social media platforms 
Search Engines
Online marketplaces
Online advertising
Multimodal platforms

Brand and Trade name
Customer Data
Customer relationships 
Customer lists
Derived from activities 
targeted at users 

Main factor: Revenues 
generated
Additional factors:
-Existence of a user base 
-Volume of digital content 
-Billing and collection
-Local language webpage

Residual Profit Split 
allocation:
Non-routine profits after 
applying remuneration for 
routine activities on Arm’s 
length basis;
Attribute a portion to value 
created by Users. 

Economic owner of intangibles:
1. Apply current transfer 

pricing rules 
2. Deduce routine profit 
3. Portion of residual profit to 

Marketing Intangibles 
4. Agreed matric: sales, 

revenues

Fractional Apportionment 
method:
Global profit rate to sales to 
divide tax base 
Determination of allocation 
keys to divide the base (sales, 
assets, employees and users)
Weighting of allocation keys



Pillar Two
● focus on remaining BEPS issues

● Introduces global anti-base erosion rules to 
ensure minimum level of effective taxation.

● Domestic interlocking rules - Income 
Inclusion Rule (IIR) and the Undertaxed 
Payment Rule (UTPR) (together, the “GloBE” 
rules)

● Treaty-based subject-to-tax rule (STTR) which 
compliments the GloBE rules. 

● Determine effective tax rate and impose tax 
on a coordinated basis

●



Pillar Two (Contd..)
● US’  GILTI rule (Global Intangible Low Taxed 

Income Regime) – a Pillar Two compliant IIR. 

● Scope: 750 Million Euros threshold, countries 
free to adopt a lesser threshold. 

● Minimum rate: 15%

● International shipping regime and certain 
other exceptions

● STTR: minimum rate 7.5-9%

● Implementation: 2022/23

● MLI to give effect to.



Global 
Minimum tax 
and Digital 
Economy



● June 2021 - G-7 Finance Ministers meeting – Global Minimum Tax of at 
least 15%

● Proposal came from OECD in the report “Tax challenges arising from 
Digitalisation  - Report on Pillar Two Blueprint” or “Pillar Two” report

● To end unfair tax competition (Race to the bottom)

● MNEs which are not currently subject to tax or taxed at a rate lower 
than the global minimum tax rate would be subject to 15%. 

● Threshold: 750 Million Euros – consolidated group revenue

● Mechanism : Income Inclusion Rule (IIR) which is similar to CFC rules

● Ultimate Parent Company will include in the tax base and pay tax in that 
Jurisdiction



INDIA and Digital Taxation

● India introduced and expanded the scope of 
EL to cover e-commerce supply and 
services by a non-resident e-commerce 
operator. 

● India has also introduced SEP in Article 9 
and machinery provisions in Chapter XVII. 

● India contributed to the UN sub-committee 
on digital taxation (Art.12B)
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Equalisation Levy



Equalisation Levy 1.0 
● E-commerce taxation - Finance Act, 2016 -

equalization levy was introduced 

● Out of Income Tax Act and is a levy. So, DTAA 
relief is not available. 

● No tax credit on the payment of levy.

● Charge on equalization levy @ 6 % on the amount 
receivable by a person being a non-resident from a 
person resident in India carrying on business or 
profession or non-resident having a permanent 
establishment in India.

● Levy on gross basis (no deduction allowed)



Equalisation Levy 1.0 (contd…) 
● Tax leviable on consideration receivable for 

any services specified,  which means 

○ online advertisement, 

○ any provision for digital advertisement space or 

○ any other facility of service for the purpose of 
online advertisement and

○ includes any other services as may be notified 
by the Central Government in this behalf. 



Equalisation Levy 1.0
● S. 40(a)(ib) inserted into the IT Act, disallowing 

expense on account of non-deduction of EL. 

● No requirement of a PE of the Non-resident in 
India (like Royalty/FTS)

● Any income which is chargeable to EQL is 
exempt from Indian Income-tax u/s. 10 (50). 
Hence there will be no double tax.

● Specified services threshold- 1 lakh in a 
previous year

● No levy on service received for personal use 
(character threshold)



Equalisation Levy 2.0

‘E-commerce supply or services’ 

• Online sale of goods owned by e-commerce 
operators 

• Online provision of services provided by e-
commerce operators 

• Online sale of goods or provision of services 
or both, facilitated by e-commerce operators 

• Any combination of the above mentioned 
activities



Equalisation Levy 2.0

E-commerce Operator – a non-resident
who owns, operates or manages digital or 
electronic facility or platform for online sale 
of goods or provision of service or both

E-commerce supply or services rendered to: 

• A person resident in India

• A non- resident in “specified circumstances” 

• A person who buys goods or services using 

“an IP address” located in India



Equalisation Levy 2.0 (contd..)

● Specified circumstances:
○ sale of advertisement, which targets a customer,

who is resident in India or a customer who accesses

the advertisement through internet protocol address

located in India; and

○ sale of data, collected from a person who is

resident in India or from a person who uses internet

protocol address located in India.’;

● Rate of Levy: 2 %
● Effective date :1 April 2020



Equalisation Levy 2.0 (contd..)

● Exclusions
○ Non-resident e-commerce operators who have permanent 

establishments in India and ecommerce supply or services 
are effectively connected to those establishments 

○ Cases where EL 1.0 is leviable on online advertisement 
and related activities 

○ Cases where sales, turnover or gross receipts of the non-
resident e-commerce operators from online sale or 
services, are less than INR 20 million during the financial 
year





Equalisation Levy 2.0 (contd…)
● Payment and compliance timelines

○ Non-resident e-commerce operators need to pay EL quarterly 
within the following due dates: 

○ Exemption from normal provisions of Income Tax Act, 1961.

○ Income tax provisions would not be applicable on income 
arising from e-commerce supply or services on or after the 
effective date (currently the exemption is applicable from 1 
April 2021) (S.10(50) of the IT Act).



Complexity / uncertainties in EQL 2.0

● Levy is on the non-resident operator

○ How to monitor/enforce?

○ extra-territorial?

● Specified circumstances- ambiguity?

● Levy is on gross amount or commission earned by 
operators (esp. for facilitation of goods or 
services)?

● Impact of Non-discrimination article of respective 
DTAAs on the levy

● USTR has claimed India’s EL is discriminatory –
Trade disputes?



194-O – withholding tax on specific Digital 
payments

● Finance Act-2020
● On what? Selling goods or services online or 

through an electronic facility owned, operated 
or managed by an ECO

● 1 % TDS 
● Threshold- 5 lakhs (only for Individual and 

HUF)
● E-Commerce Participant must be an Indian 

Resident
● ECO – R or NR
● ECO to deduct





Who pays the tax under S. 194-O?

How much is the withholding to be done? Will S.195A apply?

Who will get the tax credit? 
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Way Forward

-Significant 
Economic 
Presence



● Provided that the 
transactions or activities 
shall constitute significant 
economic presence in 
India, whether or not,—

● the agreement for such 
transactions or activities is 
entered in India; or

● the non-resident has a 
residence or place of 
business in India; or

● the non-resident renders 
services in India

● SEP versus PE? DTAA 
relief?

● Business connection  constitutes 
SEP (w.e.f AY 2019-20)

● i. Any transaction in respect of any 
goods, services or property carried 
out by a non-resident in India 
including provision of download of 
data or software in India if the 
aggregate of payments arising 
from such transaction or 
transactions during the previous 
year exceeds the amount as may 
be prescribed; or

● ii. Systematic and continuous 
soliciting of its business activities 
or engaging in interaction with 
such number of users as may be 
prescribed, in India through digital 
means.

Significant Economic Presence



Significant Economic Presence (SEP)

● SEP – an umbrella provision but certain rules not 
prescribed so far.

● Not sufficient, unless treaty provisions are amended 
by inserting new nexus rules

● Currently, applicable to residents of non-DTAA 
jurisdictions (Bahrain, Cayman Islands, Bermuda, 
Bahamas, BVI, Monaco, San Marino, etc.)  

● Expands the scope of income of a non-resident 

● Business connection is established by transaction not 
by the physical nexus and PE threshold



SEP implementation 

● Revenue threshold of Rs. 2 crore and a minimum of 300,000 
users with whom systematic and continuous business activities 
are solicited by non-resident technology firms - notified

● W.e.f 1.04.2022

● May not get effect as Pillar 1 and GloBE rules are expected to be 
implemented by then. 

● Scope of EL 2.0 expanded in Finance Act  - to include 
acceptance to offer for sale, placing the purchase order, 
acceptance of purchase order, supply of goods and provision of 
services, partly or wholly payment of consideration, takes place 
online. 



How to implement SEP in treaties? 

Bilateral negotiations?  MLI?
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